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A lawyer for the six Senate Republicans challenging a 2010 law that would count prison inmates as residence of their last known address would have the effect of creating two separate Census counts.

David Lewis, the lawyer arguing the case on behalf of a group of Senate Republicans, said in Albany County Court today that notioj of two separate surveys — he called one a “sub census” — is unconstitutional.
“This process and statute doesn’t follow the Census,” Lewis said. “It creates its own Census.”

Steve Kerwin of the state attorney general’s office, however, argued that was taking “too narrow” a view of the Census law, adding that the Senate GOP “faces a nearly impossible standard.”

The arguments boil down to whether prisoners are permanent residences of their facilities. Senate Republican lawyers argue they should be counted as to where they are April 1, the so-called enumeration day for the Census.

But Kerwin notes that prisoners are unlike other transient populations like college students or residents of nursing homes, who tend to be more involved in a community and are their voluntarily.

“The involuntary nature of their confinement is the difference,” he said.

Judge Eugene Devine heard a roughly 90-minute series of arguments from Lewis, along with defendant lawyers from the attorney general’s office and intervenors for Citizens Action and the Brennan Center for Justice.

Devine’s ruling in the case is expected by early December, though he could potentially rule earlier. Without a doubt and no matter the outcome, it will be quickly appealed to the Court of Appeals, the state’s highest court.

At the heart of the case is whether the prison count law, which would affect boundaries for the state Legislature, can move forward. LATFOR, the committee of lawmakers charged with redrawing legislative boundaries by early 2012, is following that law right now as it redraws lines despite the court challenge.

The stakes are huge in the case known as Little v. LATFOR. The Senate is narrowly divded 32-30 and with so many prisons in the upstate region, the law will have a major impact on the size and shape of state legislative boundaries.
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